MICHAEL D. SCHRUNK, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 e (503) 248-3162 ¢ FAX (503) 248-3643

January 11, 1996

John J. Walsdorf
18820 NW Astoria Drive
Portland, OR 97229

Jim Bridges

Director of Human Resources
David Douglas School District
1500 SE 130th

Portland, OR 97233

Re:  Petition of John J. Walsdorf T
Dated December 18, 1995
to disclose certain records of David Douglas School District #40

Dear Messrs. Walsdorf and Bridges:

On this public records petition, ORS 192.410 et seq., petitioner John Walsdorf
requests the District Attorney to order respondent district to make available copies of
"The Names. and Home Addresses of Employees of the David Douglas School -
District." The school district, by Mr. Bridges, denied disclosure of this information
and before this office claims that employees’ home addresses should be exempt from
disclosure under two different exemptions ‘stated in the public records law, ORS
192.502(2) (the personal information exemption), and ORS 192.445 (the personal
safety exemption, newly enacted in 1993). In support of these exemption claims,
respondent school district by letter dated January 2, 1996 points out that 189 of its
total 787 employees already have submitted written requests to the district that their
home addresses not be disclosed. Because there has been new legislation on this
subject in the 1993 legislative session, and because this kind of request is likely to be
repeated in the future involving other school districts (or indeed, other public
agencies), we provide discussion of the issues following.

1. Disclosure of home addresses (or telephone numbers) claimed to be exempt as
"personal information,"” ORS 192.502(2).

We begin with discussion: of the personal information exemption, ORS
192.502(2), which has existed since the original enactment in 1973 of Oregon’s present
public records law. Respondent school district correctly identifies the controlling case
- law in the two Oregon Supreme Court cases of Jordan v. Motor Vehicles Division,
308 Or 433, 781 P 2d 1203 (1989) and Guard Publishing Company v. Lane County
School District, 310 Or 32, 791 P 2d 854 (1990). Both of these cases were decided
under the personal information exemption, ORS 192.502(2), which provides:
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"The following public records are exempt from disclosure under ORS
192.410 to 192.505 [the public records law]:...(2)Information of a
personal nature such as but not limited to that kept in a personal,
medical or similar file, if the public disclosure thereof would constitute
an unreasonable invasion of privacy, unless the public interest by clear
and convincing evidence requires disclosure in the particular instance.
The party seeking disclosure shall have the burden of showing that
public disclosure would not constitute an unreasonable invasion of
privacy."

Absent the controlling case law, one might suppose that the home addresses of
public employees -- or other citizens whose addresses happen to be contained in
government records -- would be exempt from disclosure under this exemption unless -
some specific public interest in disclosure is shown by the party requesting disclosure.
However, the doctrine of the leading cases, cited above, virtually creates exactly the
opposite presumption: These cases establish that disclosure of a “person’s home
address ordinarily does not constitute "an unreasonable invasion of privacy" unless
documented information weighs against disclosure.

- Thus, in Jordan v. MVD, supra, the public records petitioner sought disclosure
- of the home address of a female acquaintance with whom he apparently had had past
association. The lady in question had submitted an "extensive affidavit" to the MVD
documenting her desire to have no association with the petitioner, indicating fear of
harassment from the male petitioner based upon past events, and relating the
extraordinary efforts which she had put forth to avoid contact with him, such as
changing her phone number, putting her utilities in a different name, etc. As the case
is summarized by the Attorney General, "Under the facts presented, disclosure of the
information would allow the plaintiff [public records petitioner] to harass the citizen
to an extent that an ordinary reasonable person would find highly offensive.
Disclosure, therefore, would constitute an ‘unreasonable invasion of privacy.’ Plaintiff
[petitioner] demonstrated no overriding public interest in disclosure. Therefore, the
information was exempt under ORS 192.502(2)." ATTORNEY- GENERAL’S
PUBLIC RECORDS AND MEETING MANUAL (1995), at C-9; sée-also, general
discussion at pp. 41-47. Jordan v. MVD clearly implied that a person’s home address
is not automatically exempt under ORS 192.502(2) even though it does constitute
personal information, because ordinarily disclosure of a person’s home address is not
highly offensive and thus not an unreasonable invasion of privacy.

Decidedly more adverse to the protection of home addresses contained in public
records is the decision in Guard Publishing Company, supra. There, the defendant
Lane County School District refused to disclose the names of replacement teacher-
coaches during a strike, although it released the names after the strike had concluded.
The trial court judge had denied disclosure of the home addresses, partly based upon
specific findings of fact that active harassment of substitute teachers had occurred in
the same school district during a strike just a few years past. The Supreme Court
reversed the trial court’s decision, holding that a government agency may not adopt
a "blanket policy" denying disclosure of home addresses. The majority opinion in that
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case (which is, of course, the law) requires an individualized showing of specific
reasons relevant to each particular name and home address of a person whose home
address the government agency would exempt from disclosure. The court further held
that the release of these home addresses after the strike had concluded did not render
the case moot, because declaratory relief is authorized by the public records law and
the plaintiff-petitioner was entitled to a ruling upon whether it was entitled to obtain
such names during a strike. The case was remanded to the trial court with instructions
that the school district must consider each request for an exemption from disclosure
on its own individualized merits and provide the party seeking disclosure a reasonable
opportunity to make a showing why disclosure should be allowed.

David Douglas School District, by its exemption claim letter, points to the.
dissenting opinion of Justice Peterson in Guard Publishing Company. He would have
- wanted the court to hold that a public agency may reasonably classify groups of
employees as entitled to non-disclosure of their home addresses, absent an overriding
showing by the petitioner that disclosure is required in the public inférest. We are,
of course, entirely bound by the majority holding in Guard Publishing Company,
regardless whether this office may think Justice Peterson’s alternative interpretation
of the statute was more soundly reasoned. ’

The bottom line under the personal information exemption respecting home
addresses is, therefore, that home addresses must be disclosed upon request absent a
specific, individualized showing respecting each particular home address demonstrating
why it would be an unreasonable invasion of privacy to release that particular home
address. This was the state of the law on this point before ORS 192.445 was enacted
in 1993, and it remains the controlling law on the "personal information" exemption,
ORS 192.502(2), as applied to home addresses and telephone numbers, today.!

2. - The personal safety exemption (of 1993), ORS 192.445; limited nature of
District Attorney review of that exemption.

By Oregon Laws 1993, Chapter 787, Section 5 (ORS 192.445), the Legislative
Assembly enacted a new personal safety exemption which, subject to therequirements
of that section, permits any individual to obtain exemption from disclosure of his or
her home address (or personal telephone number) contained in government records.
The principal subsection states: :

'Notwithstanding Guard Publishing Co., the Attorney General continues to
advise that: "We also believe that ordinarily a public body lawfully may honor
requests for nondisclosure by, for instance, persons in sensitive law enforcement
positions, replacement employees in a strike or other employees where the public body

has knowledge of facts from which it reasonably may anticipate that disclosure of the

information could lead to harassment or physical harm." (Emphasis added).
ATTORNEY GENERAL’S PUBLIC RECORDS AND MEETING’S MANUAL

(1995), at 44.
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"An individual may submit a written request to a public body not to
disclose a specified public record indicating the home address or
personal telephone number of the individual. A public body shall not
disclose the specified public record if the individual demonstrates to the

satisfaction of the public body that the personal safety of the individual
or_the personal safety of a family member residing with the individual

is in danger if the home address or personal telephone number remains
available for public inspection.” (Emphasis added). ORS 192.445(1).

See, copy of ORS 192.445 (Exhibit A attached).

This statute requires the Attorney General to adopt an administrative rule,
applicable to all government agencies, prescribing the procedure for a person to apply
for such an exemption of his or her home address and personal telephone number.
ORS 192.445(2). See, Attorney General’s Uniform Rules for Personal Safety
Exemption, effective September 9, 1995 (Exhibit B attached). -

Under this personal safety exemption only a showing that personal safety of the
individual (or of a family member residing with the individual) is in danger will be
sufficient to justify exemption. If exemption is properly granted under ORS 192.445,
the personal safety exemption, the public body thereafter may disclose the home
address or personal telephone number only upon court order, on request from any law
enforcement agency, or with the consent of the individual concerned. ORS
192.445(4). The exemption is good for five years and is renewable. ORS 192.445(3)
(Exhibit A).?

An important point patent upon the face of ORS 192.445 is that it must be
initially the decision of the records custodian agency which grants a personal safety
exemption under that statute. The related question then arises: Does the District
Attorney (or the Attorney General, in the case of state-wide agencies) retain the same
scope of authority to review petitions for disclosure of public records involving a
personal safety exemption claim under ORS 192.445 as is apphcable to a11 of the other
exemptions under this law? :

The Legislative Assembly, in enacting the personal safety exemption,
specifically directed that it was to be added to "ORS 192:410 to ORS 192.505 [the

By way of contrast, an individual who makes a proper showing that he or she
may be subjected to an offensive invasion of. privacy not necessarily involving
concerns for personal safety may thereby justify exemption from disclosure of his or
her personal address or telephone number under the more general “personal
information" exemption of ORS 192.502(2), as discussed in Part 1 above, subject,
nevertheless, to disclosure if the public interest by clear and convincing evidence
requires disclosure in the particular instance. Thus, it will be seen that these two
exemptions have independent vitality and are partially overlapping, where home
addresses and telephone numbers are the only information in question.
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public records law]," note following ORS 192.445. This suggests that the legislature
did intend that district attorney and attorney general review would apply to exemptions
granted under ORS 192.445 for personal safety reasons when a public records
petitioner has been denied disclosure. On the other hand, the provision of ORS
192.445(4) which, after a public body has properly granted a personal safety
exemption, restricts disclosure of the home address or telephone number to only the
exceptional instances where disclosure is "...upon court order, on request from any
law enforcement agency or with the consent of the individual...." could perhaps be
read as suggesting that district attorney or attorney general review is precluded when
a records custodian agency has granted a personal safety exemption. We resolve this
issue in favor of the continuing review responsibility of the district attorney (or
attorney general); but we also conclude that review should be limited and deferential,
as discussed next.

District Attorney review under ORS 192.445 should be limited to assuring that
granting of the personal safety exemption from disclosure of a person’s home address
(or telephone number) is documented by written request for exemption which does
rationally articulate a factual basis for a personal safety concern (the only basis for
exemption under ORS 192.445). This limited review is consistent, on the one hand,
with the general scheme of the public records law under which initial quasi-judicial

‘review by the District Attorneys and the Attorney General is a salient feature of the
overall statutory scheme, providing citizens an alternative to potentially expensive
court proceedings as the first remedy to secure freedom of information; while, on the
other hand, according due deference to the exemption-granting public agency which
this statute vests with the primary responsibility for determining whether this personal
safety exemption will be granted to an applicant person. Therefore, this office will
not second-guess the exemption-granting agency by substituting our judgment
respecting the good faith of the applicant for exemption, or the quality of the material
submitted in support of the request for exemption under ORS 192.445, so long as the
agency actually has documentation on file which rationally relates to specific factual
personal safety concerns of the person exempted.?

3. Application of the claimed exemptions to the facts of this present petition
proceeding.

In this case, respondent school district has submitted for our review a printout
of all the names and home addresses of its employees, together with a separate list of
189 (of the total 787) employees who already have submitted written requests for non-
disclosure of their home addresses (or telephone numbers, although petitioner here
secks only the home addresses). Additionally, the school district submitted limited
samples of some of the various letters or memoranda requesting non-disclosure.

*It would, of course, not be sufficient for an applicant for this exemption to simply
“check-off" a conclusory request or assertion that "I want my home address and
telephone to be confidential;" or "I’m concerned about my personal safety"--some facts
or reasons must be stated why there is a personal safety concern.
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Examining these materials, we find that these limited samples do relate to personal
safety concerns. Without, of course, discussing any facts concerning their contents
which would be identifiable to any particular person, we find in these materials, for
example, instances where teachers reportedly have experienced threatening situations
with particular students (not specifically named) who may have been abusive, perhaps
mentally unstable, or may have made specific threats. We find in these samples, as
well, claims that the exemption-requester maintains an unlisted phone number, omits
his or her name from the mail box, or registers vehicles in a manner which avoids
placing the home address upon public records, because of a past threatening incident.

We have not examined the presumably voluminous materials which may
underlie the bulk of the 189 employee applications already received by the school
district (which, we are told, constantly are growing in number). We do not think that
such particularized review is necessary, so long as the school district is granting
personal safety exemptions under ORS 192.445 based upon material at least equivalent
to the quality of the limited samples submitted for our review, generically described
above.*

We add an important note of admonition and caution to the school district:
You are not authorized to grant personal safety exemptions under ORS 192.445 which
are not supported by a written request which properly articulates- a factually-based
personal safety reason for the exemption. If you do so, contrary to the requirements
of ORS 192.445, you presumably will be exposing the school district to law suits in
which the public records petitioner may be entitled to a mandatory award of reasonable
attorney’s fees, if the public records petitioner files a Circuit Court action and prevails
on the merits of disclosure. ORS 192.490(3).

If there are cases in which a personal safety concern is not articulated, but valid
concerns respecting non-personal safety concerns are documented (as in cases of
harassment, etc.), the district properly could deny disclosure of home addresses or
telephone numbers of employees under the personal information exemption, ORS
192.502(2), as discussed in Part 1 of this letter order. In such cases the burden would
be upon the petitioner to convince the records custodian agency (or the district attorney
upon review under the public records law) that the public interest requires disclosure
of the home address or personal telephone number by "clear and convincing evidence"
despite the already-established information tending to show that disclosure would be
highly offensive and thus would constitute an unreasonable invasion of privacy in the
particular instance.

*Although the respondent district’s exemption claim letter of January 2, 1996, does
not expressly state that the district has granted exemptions under ORS 192.445, it
clearly implies that the district has done so, or would do so, based upon materials of
the kind we have reviewed. We infer that the district is acting under that section and
is granting personal safety exemptions to those employees who have submitted
appropriate requests.
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Finally, we are mindful that neither a public records petitioner nor a public
agency lacks means to have the issue of legal access to home addresses and telephone
numbers resolved, since both are given the right to judicial review in the Circuit
Court, whatever the district attorney’s (or attorney general’s) decision may be in a
particular case. ORS 192.465, 192.490.

ORDER

Accordingly, it is now ordered that: the petition of John J. Walsdorf to
disclose the home addresses of employees of David Douglas School District No. 40
is denied in part: respecting any such employees who have submitted a personal safety
exemption request under ORS 192.445 supported by information sufficient under the
standards of that statute (as discussed above) and granted by the school district;
disclosure also is denied in part respecting employees who have submitted information
sufficient to show potentially highly offensive invasion of privacy (not necessarily
involving personal safety concerns) sufficient to justify exemption under the standards
of the personal information exemption of ORS 192.502(2) (as discussed above); and
the petition is granted in part respecting the names and home addresses of all other
employees of David Douglas School District not qualifying for either of these
exemptions.

Very truly yours,

E (\(\x‘\m&QcM

Michael D. Schrunk ) .
District Attorney
Multnomah County, Oregon

DLH:kg

NOTICE TO PUBLIC AGENCY:

Pursuant to ORS 192.450(2), 192.460 and 192.490(3) your agency may become
liable to pay petitioner’s attorney’s fees in any court action arising from this public
records petition (regardless whether petitioner prevails on the merits of disclosure in -
court) if you do not comply with this order and also fail to issue within 7 days formal
notice of your intent to initiate court action to contest this order, or fail to file such
court action within 7 additional days thereafter.
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