MICHAEL D. SCHRUNK, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 e (503) 248-3162

November 5, 1998

FRANCES HYSON
16507 SE MILL STREET -
PORTLAND OR 97233

PAT STALLINGS

PRESIDENT RCOCKWCOD WATER PUD
18601 NE HALSEY

PORTLAND, OR 97230

CLARK I. BALFOUR

CABLE HUSTON BENEDICT
HAAGENSEN & LLOYD LLP
ATTORNEYS AT LAW

SUITE 2000

1001 SW FIFTH AVENUE
PORTLAND OR 87204-1136

Re: Petition of Frances Hyson, October 27, 1998 to
disclose certain records cof Rockwood Water PUD Board
President Pat Stallings

Dear Ms. Hyson, Ms. Stallings and Mr. Balfour:

BACKGROUND

Cn this public records petition, ORS 1$52.410 et. seq.,
petitioner Frances Hyson reguests the District Attorney to order
Pat Stallings to produce a copy of the following records:

October 20, 1998 Pat Stallings, Director,
Chairperson of Rockwood Water PUD, read a non
agenda item into the regular Board Meeting
records, rules and regulations applying to
citizens who attend the meetings...

According to petitioner, an oral request was first made for a
copy of the statement during citizens comments, again when the
meeting adjourned for executive segsion, and last at final
adiournment ¢f the Board meeting. Ms. Stallings denied all three
requests,
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On October 21, 1998, petiticner wrote to Ms. Stallings and
requested a copy of the non agenda item, the statement read into
the record on October 20, 15%8. Petitioner received no written
oral response to her written request.

Clark Balfour, attorney for the Rockwood Water District (the
District}, responded to this public records petition in a letter
dated November 3, 1998 (attached). Mr. Balfour claims no exemption
for the requested document but asserts that the Digtrict "does not
have a public record that it is using or otherwise retaining." He
points out that Pat Stallings, President of the District, was not
ready toc submit the document for Board review until Ms. Stallings
made further modifications. The intent of the District is to
transcribe and distribute Ms. Stallings statement to the Board and
the members of the public.

Mr. Balfour takes the position that until a transcription of
Ms. Stallings’ oral statements is made, there is no public record.
Mr. Balfour concedes that 1if Ms. Stallings submits a written
version of her statement to the District, it will alsco become a
public record.

Digcussion
"Public record" is defined in ORS 192.410(4)

any writing containing informaticn relating to
the conduct o¢f the public’s business,
including but not limited to court records,
mortgages, and deed records, prepared, owned,
used or retained by a public body regardless
of physical form or characteristics.

The Public Record Law does not impose on public bodies the
duty to create public recoxds. Attorney General’'s Public Records
Manual, 1997, page 5. However, records need not have been prepared
criginally by the public body to gqualify as public records. "If
records prepared outside government contain ‘information relating
to the conduct of the public’s business,’ and are ‘owned, used, or
retained’ by the public body, the records are within the scope of
the Public Records Law. Attorney General's Public Records Manual,
19897, page 6.

The term "writing" is defined by ORS 192.410(6) to include:

handwriting, typewriting, printing,
photographing and every means of recording,
including letters, words, pictures, sounds, or
gsymbols, or combination therecof, and all
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papers, maps, files, facsimiles or electronic
recordings.

Pat Stallings brought a written statement to the Rockwood
Water PUD public meeting on October 20, 1998 and read it intc the
record. There is no indicaticn that Ms. Stallings was acting in
any capacity other than as President of the Digtrict’s Board. As
such, Ms. Stallings is a public official who has created a writing
relating to the conduct of the public business: a "draft" statement
cf the rules and regulationsg applying to citizens who attend the
meetings.

"The duty to make nonexempt public records available for
inspection and copying under the Public Records Law is on the

‘custodian’ of the public reccrds.® Attorney General’s Public
Records Manual, 1997, page 6. "Custodian® is defined in ORS
162.410 (b} to be a public body "mandated, directly or indirectly,
to create, maintain, care for or control a public record." U"Public

body" is broadly defined in ORS 1$2.410 (3) to include every state
officer, county and city governing body, sgchool district and
special district.

is a public official. 8he has custody of a public document and has
made no reguest for an exemption from disclosure of the written
statement she read at the public meeting on October 20, 1998.

Arguably, the draft statement is exempt from disclosure as an
internal advisory communication under CRS 192.502(1). The Attornev
General's Public Records Manual, 1997, page 41 speaks to the
erroneocus view of public agencies that such preliminary reports are
exempt from disclosure:

We also have concluded that preliminary or
incomplete drafts are public records subject
to disclosure and that they should be judged
by the same standards as a completed "advisory
communication.’

It is clear that both Ms. Stallings and the Rockwood Water PUD
intended for the public to be made aware of her preliminary draft
of the rules and regulaticns applying to citizens who attend the
meetings. President Stallings read the draft statement at the
October 20 meeting and the District has indicated its intent to
transcribe her werds for publication to the Board and members of
the public.

The burden is on Ms. sStallings and the District to explain why
the records should not be furnished. That has not been done. It
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makes nc difference that the public record is in the hands of the
Ms. Stallings and not the District itself. The fact remains that
Ms. Stallings 1is President of the Board and is subject to the
Public Records Law.

As the Oregon Supreme Court stated in MacEwan v. Holm ef al,
226 Or 27, 48 {1961}:

We are of the opinion that the public interest
will best be served by giving the term
‘records and files’ a brcad construction
embracing all

writings in the custody of public officers,
rendering such writings subject to inspection
unless there are circumstances justifying
nendisclosure.

ORDER

Accordingly, it is ordered that Pat stallings, President of
the Rockwood Water PUD Boarxd, promptly disclose a copy ©f the ncn
agenda item statement read into the record at the October 20, 1598
public meeting of the Rockwoocd Water PUD. Disclosure o©of the
documents ordered is subject to payment of the fee, i1f any, not
exceeding the actual cost in making the informaticn available,
consistent with ORS 152.44¢0.

Very truly vyours,

MICHANEL D. SCHRUNK

Dis¥rict Attorney
Multnomah County

NOTICE TO PUBLIC AGENCY

Pursuant to ORS 182.450(2), 192.460 and 192.490(3) your agency
may become liable to pay petiticner’s attorney fees in any court
action arising from this public records petition (regardless
whether petitioner prevails on the merits of disclosure in court)
if you do not comply with this order and also fail to issued within
7 days formal notice of your intent to initiate court action to
contest this oxder, or fail tc file such court action within 7
additional days thereafter.
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