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October 17,2014

Wendie L. Kellington
P.O. Box 159
Lake Oswego, Oregon 97034

Roger Alfred

Senior Assistant Attorney
Metro Regional Government
600 N.E. Grand Ave.
Portland, Oregon 97232

Jed Tomkins

Senior Assistant County Attorney
Office of Multnomah County Attorney
501 S.E. Hawthorne Blvd., Suite 500
Portland, Oregon 97214

Re: Petitions dated October 10, 2014 of Wendie Kellington for Multnomah County
and Metro to disclose records related to the remand of the Oregon Court of
Appeals opinion Barkers Five, LLC. V. LCDC, (CA A152351) (Barkers 5)

Dear Ms. Kellington, Mr. Alfred, and Mr. Tomkins:

On this public records petition, ORS 192.410 et. seq., petitioner Wendie Kellington asks
the district attorney to order Multnomah County and Metro to produce copies of the above-
mentioned records. My office has consolidated the petitions since they involve similar subject
matter and involve the analysis of the same exemptions.

BACKGROUND

On August 4, 2014 the petitioner asked both public bodies to review and disclose the
records related to the Barkers Five opinion. On September 23, 2014 at an expense of $1,045.92
Multnomah County provided some of the records but claimed others were exempt. On October,
7, 2014, after petitioner agreed to narrow the scope of her request to material actually located
within the office of Mr. Alfred, Metro made a similar partial disclosure. This disclosure included
a redacted e-mail dated June 10, 2014 from Mr. Tomkins to Oregon Department of Justice (DOJ)
attorneys Steven Shipsey and Patrick Ebbert who represent the Land Conversation and
Development Commission (LCDC) and the Department of Land Conversation and Development



(DLCD)." Both public bodies claim the non-disclosed documents are exempt under ORS
192.502(9)(a), OEC 503(2) (attorney client privilege) because they are subject to a joint defense
agreement as well as ORS 192.502(1)(internal advisory materials).

On October 15, 2015 my office met with Mr. Tomkins and reviewed 59 pages of
potentially exempt e-mails. These included:

1) Communications between Multnomah County, Metro and Clackamas County attorneys,
clients and representatives. ‘

2) Communications between Multnomah County and the Oregon Legislative Assembly.

3) Communications between Multnomah County and Oregon DOJ attorneys representing
LCDC or DLCD.?

My office was informed by Mr. Tomkins and Mr. Alfred that Metro’s responsive materials
were of similar nature and that they assert the same exemptions and will be subject to any order
involving similar documents.

DISCUSSION
ATTORNEY-CLIENT PRIVILEGE

For centuries, the common law doctrine has maintained the rule that “communications
between an attorney and his client during and by reason of their relations as such, made in
confidence and to enable the attorney to perform his professional duty in regard to the subject
matter of the communication, are deemed privileged.” Sitton v. Peyree, 117 Or 107, 114 (1926).
This doctrine has been codified in Oregon Evidence Code (OEC) 503 (ORS 40.225).

The Oregon Supreme Court has made the availability of the privilege dependent on two
conditions:

(1) the communications must be confidential within the meaning of OEC 503(1)(b)’, and
(2) the communications must be made for the purpose of facilitating the rendition of

professional legal services to the client.
State v. Jancsek, 302 Or 270, 275 (1986).

'Ms. Kellington appealed a denial of disclosure of similar records by DLCD/LCDC. On September 29, 2014 Deputy
Attorney General Frederick Boss denied her petition as mute since DLCD/L.CDC no longer claimed they were
exempt under the litigation exemption ORS 192.201(1) as part of a joint defense agreement.

? After the appeal was initiated the county disclosed communications related to 2 and 3. Due to allegations of bad
faith by petitioner they will remain subject to this order.

3 OEC 503(1)(b) provides:

“Confidential communication” means a communication not intended to be disclosed to third persons other than to
those to whom disclosure is in furtherance of the rendition of professional legal services to the client or those
reasonably necessary for the transmission of the communication.
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The lawyer-client privilege of ORS 40.225 is incorporated by ORS 192.502(9) into an
unconditional exemption under the Public Records Law. In its July 6, 1982 Public Records Order
(Zaitz), the Attorney General determined that a review of such a claimed exemption is very
limited:

If the lawyer-client privilege is applicable, the Attorney General
cannot consider whether or not the information should be disclosed
in the public interest, but must deny your petition.

Attorney General’s Public Records Manual, 2011, page F-5.

In addition to communications between a client, his representative and his lawyer or his
representative is the following General Rule of Privilege, OEC 503(2)(c):

By the client or the client’s lawyer to a lawyer representing another
in a matter of common interest.

According to Laird Kilpatrick in his commentary to Oregon Evidence, Fifth Edition 2007,
this provision of OEC 503:

...allows each client a privilege as to the client’s own statements.
Thus, in “joint defense” or “pooled information™ situations, if all
clients resist disclosure, none will occur...No privilege applies
where there is no common interest to be promoted by joint
consultation, and the parties, therefore, meet on a purely adversary
basis.

In 2010, the Oregon Court of Appeals explicitly adopted the “common interest” or “joint
defense” doctrine and expanded the protection of the attorney-client privilege to include
communications by the client’s lawyer, or representative, to a lawyer representing another in a
matter of common interest. Port of Portland v. Oregon Center for Environmental Health, 238
Or. App. 404 (2010). We find that the e-mails involving communications between Multnomah
County, Metro and Clackamas County attorneys, clients, and representatives are exempt under
the attorney-client privilege. The intent for the communications to remain confidential can in part
be found in petitioner’s exhibit 6 which documented that on September 12, 2012 the local
municipalities created a “joint defense agreement and privilege™ for local government attorneys
involved with the Barkers 5 appeal to “strategize electronically.” Additionally, communications
between attorneys employed by local regional governments to interpret and formulate an
appropriate response to an important regional land use decision like Barkers 5 qualifies as a
“common interest” and they are for the “facilitation of legal services.”

There needs to be, of necessity, a close working relationship between the legal departments
of local municipalities when dealing with issues of land use that affect more than one
community. The fact that the various local governments might have a different ultimate position
with how to interpret Barkers 5 is not controlling. As stated in the Port of Portland decision



quoting the legislative commentary to OEC 503, reprinted in Laird C. Kirkpatrick, Oregon
Evidence § 503.02 (5th ed 2007). “The commentary suggests that, in a "pooled information"
case--like we have here--even if there are some adversarial aspects to a relationship between the
parties, the privilege can apply as long as there is a common interest promoted by joint
consultation. Some adversity is acceptable, but the key is that the communication furthers a
common interest.” Id at 415.

On the other hand, we agree with petitioner and find that communications to state
attorneys, who now represent the decision maker DLCD/LCDC, or to legislative representatives
are not protected because there is no common interest or assumed confidentiality.

INTERNAL ADVISORY COMMUNICATIONS
ORS 192.502(1) exempts:

Communications within a public body or between public bodies of
an advisory nature to the extent that they cover other than purely
factual materials and are preliminary to any final agency
determination of policy or action. This exemption shall not apply
unless the public body shows that in the particular instance the
public interest in encouraging frank communication between
officials and employees of public bodies clearly outweighs the
public interest in disclosure.

We need not analyze the applicability of this exemption, or balance any public interest in
frank communication, since we find that category #l1 communications are entirely
unconditionally exempt under the attorney-client privilege and Metro and Multnomah County
have agreed to disclose category #2 and #3 materials.

ORDER

Accordingly, it is ordered that Metro and Multnomah County promptly disclose category
#2 and #3 communications not already provided to petitioner. The petition is denied as to
category #1 communications. Disclosure of the documents ordered is subject to payment of
Multnomah County’s or Metro’s fee, if any, not exceeding the actual cost in making the
information available, consistent with ORS 192.440.

Very truly yours,
ROD UNDERHILL

District Attorney
Multnomah County, Oregon



NOTICE TO PUBLIC AGENCY

Pursuant to ORS 192.450(2), 192.460 and 192.490(3) your agency may become liable to pay
petitioner’s attorney fees in any court action arising from this public records petition (regardless
whether petitioner prevails on the merits of disclosure in court) if you do not comply with this
order and also fail to issue within 7 days formal notice of your intent to initiate court action (o
contest this order, or fail to file such a court action within 7 additional days therealter,
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