ROD UNDERHILL, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 « 503 988-3162 » FAX 503 988-3643
www.mecda us

February 23, 2017
Bethany Barnes
The Oregonian _
1500 S.W. First Avenue, Suite 400
Portland, Oregon 97201

Stephanie Harper
Portland Public Schools
General Counsel’s Office
501 N. Dixon Street
Portland, Oregon 97227

Re: Petition of Bethany Barnes for The Oregonian requesting the names of finalists
for the position of Portland Public Schools superintendent

Dear Ms. Barnes and Ms. Harper:

In her public records petition, dated February 16, 2017, petitioner Bethany Barnes, on
behalf of The Oregonian, requests that this office order the Portland Public School District (PPS)
to disclose:

applications for superintendent candidates who the board is taking seriously
enough to bring them in for interviews.

The school board is presently conducting a nationwide search for a new superintendent.
Petitioner filed the above request on February 4, 2017 and it was denied by PPS’ interim general
counsel on February 16, 2017.

PPS has asserted a variety of public records law exemptions supporting its decision to
withhold the candidate names from general disclosure. For the reasons discussed below, we do
not evaluate these claims and need not enumerate them here.

DISCUSSION

A. Elected Officials — ORS 192.480
ORS 192.480 provides that,

In any case in which a person is denied the right to inspect or to receive a copy of
a public record in the custody of an elected official, or in the custody of any other
person but as to which an elected official claims the right to withhold disclosure, .
no petition to require disclosure may be filed with the Attorney General or district
attorney|.]

ORS 192.480 is clear that, where an elected official has instructed that records not be
disclosed, this office may not countermand that decision.

.
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The minutes from the December 19, 2016 school board meeting show that, after
discussion, School Board Chair Koehler observed that a majority of the board supported a
confidential search process in which the names of the superintendent candidates would not be
made publicly available. Chair Koehler then directed the board’s search contractor to proceed
with a confidential process. This decision was controversial, dividing the board and resulting in
dueling editorials in The Oregonian from directors on either side of the dispute.!

Based on the above, we believe that Chair Koehler has “:claim‘[cd] the right to withhold
disclosure” on behalf of the school board. Because Chair Koehler is an elected official, this
office is without jurisdiction to consider Ms. Barnes’ petition.

Both petitioner and PPS have cited this office’s 2004 decision in Petition of Schwend,
MCDA PRO 04-04, wherein we found that the public records law did not require disclosure of
previous, unsuccessful, candidates for PPS superintendent. That case is distinguishable for a
number of reasons, the most important of which is that the jurisdictional question was not raised
or considered. We are not statutorily empowered to express an opinion on the validity of the
school board’s decision to withhold candidate names; that decision may only be made by a
circuit court judge.

ORDER

Accordingly, the petition is dismissed for lack of jurisdiction.

Very truly vours, '
— N =y
ROD UNDERHILL

District Attorney
Multnomah County, Oregon
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' See, Paul Anthony and Steve Buel, “Portland’s search for a schools chief must be a public process.” The
Oregonian. Feb. 3, 2017 (www.oregonlive.com); Tom Koehler et al. “Confidentiality is key to a broad applicant
pocl.” The Oregonian. Feb. 3, 2017 (www.oregonlive.com).



